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Upon being advised that his agency would
not waive his obligation to repay his
indebtedness for home leave, employee of
the International Communication Agency who
had applied for an August 31, 1980 separation
date deferred his retirement which resulted
in asdecreaso in his monthly annuity. Foreign
Service Grievance Board subsequently held that
the employee would have retired on August 31,
1980 but for the "administrative error" in
failing to n,.aive repayment for home leave.
Under the circumstances, the date of separation
for retirement may be made retroactively
effective as of August 31, 1980, and the
employee would be entitled to recomputation
of his annuity.

The Deputy Assistant Secretary for Personnel, I)epart-
ment of State, has requested a decision as to whether the
Department may implement a determination by the Foreign
Service Grievance Board (Grievance Board) that the annuity
of Mr. Perry L. Peterson, a retired Foreign Service
Information Officer with the International Communication
Agency, be recomputed on the basis of a date earlier than
that on which he actually retired. In view of the Grievance
Board's findings, we hold that a retroactive retirement date
may be established.

The record shows that Mr. Peterson who had been
stationed in New Delhi, India, was medically evacuated
to Washington, D.C., in October 1979. In view of the
fact that there were only a few days remaining in his
tour of duty in India and since the agency had already
named his successor at his post of duty in India
Mr. Peterson requested that he be allowed to take home
leave without returning to New Delh5. This request for
home leave was granted by the agency. In Januaty 1980,
while on home leave, the employee's medical clearance
to serve overseas was suspended and he 'vas officially
transferred to a position in Washington, D.C., in
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narch 1980. Mr. Peterson states that by mid-summer 1980 he
began to consider retiring due to the lack of a prospect for
an overseas assignment. He further states he consulted
with counselors in the Retirement Branch on August 22,
1980, and that the computations they provided on August 27,
demonstrated that his annuity would be approximately $200 a
month gCOater if he retired by August 31, 1980, rather than
in January 1981. He advises that on Thursday, August 28,
1980, he had completed all the necessary forms for his
separation and made appointments for his separation
physical, However, later that day as a result of reading
an agency handout on Foreign Service retirement Mr. Peterson
became aware that retirement at that time would result in
his indebtedness for the home leave he had taken unless
repayment was waived in writing by the Director, Office
of Personnel Services.

The applicable regulation at Volume 3, Foreign Affairs
Manual (FAM) 456.1 provides as follows:

'An employee shall be indebted for the home leave
used by him when he fails to return to service
abroad (1) after the period of home leave, or
(2) after the completion of rn assignment in
the United States (or the Commonwealth of Puerto
Rico or a possession of the United States, if that
is the employee's home leave residence.)"

"However, a refund for such indebtedness is not required
(1) when the employee has completed not less than 6
months' service in an assignment in the United States
(i.e., an assignment in contemplation of the employee's
return to service abroad on the completion of the
assignment) following the period of home leave, or
(2) when headquarters determines that the employee's
failure to return was due to compelling personal
reasons of a humanitarian or compassionate nature,
such as may involve physical or mental health or
circumstances over which the employee has no control,
or (3) when headquarters determines that it is in the
public interest not to return the employee to his
overseas assignment."

Also, see 5 C.P.R. 630606(e)(1°80).
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At the beginning of the workday on Friday August 29,
1980, Mr. Peterson, who expected tc retire at the end of
that workday, conferred with the Acting Director of
Personnel concer;ing a waiver of the repayment require-
ment.t He waa advised later that day that: waiver of his
indebtedness for home leave had been denied. The former
employee states that since he did not desire to be indebted
for $16,000, the value of the home leave he had taken, he
deferred hit retirement until such time that he would have
clearly completed six months of duty in the United States.
He subsequently retired on December 26, 1980.

On January 19, 1981, the employee filed a grievance
against his agency on the basis that his retirement annuity
and the potential annuity for his wife were reduced by
virtue of his retirement after August 31, 1980, and that
such deferral resulted from the agency's erroneous rulings
on his request for waiver.

We have been informally advised that the decrease in
Mr. Peterson's annuity was primarily due to his failure to
retire by August 31, 1980, in order to receive certain
cost-of-living adjustment benefits.

By decision dated February 9, 1982, the Grievance Board
found that the deferral of Mr. Peterson's retirement date
did in fact result in an appreciable reduction in his
retirement annuity and his wife's potential annuity and
that the employee had firmly decided to retire on August 31,
1980, and would have retired on that date had a waiver of
the repayment requirement been granted. The Grievance Board
determined that the agency had improperly failed to grant
the employee's request for waiver under the condition set
forth at 3 FhM 456.1 which provides that a refund of the
indebtedness for home leave is not required when head-
quarters determines that the employee's failure to return
overseas was due to compelling reasons of a humanitarian or
compassionate nature such a& may involve physical health or
circumstances over which the employee had no control. The
Grievance Board held that the agency improperly denied
Mr. Petersor.'s request for waiver where the agency agreed
that his medical predicament "unquestionably" satisfied the
above condition for waiver. The Grievance Board found that
it was by virtue of this agency error in refusing to grant
waiver, based on the agency's belief that Mr. Peterson
objbited to waiver for reasons of health, that his
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retirement date was deferred beyond August; 31, 1980. The
Grievance Board held that in view of this agency error
Mr, Peterson was entitled to recomputation of his monthly
annuity with retroactive application to the date on which
he "actually began his retirement" to reflect the monthly
annuity which he would have received had he retired on
August 31, 1980. In view of its responsiblity for ad-
ministering the Foreign Service Retirement and Disability
System, the Department of State was nade a party to the
proceedings on April 12, 1982, and the Grievance Board's
findings and directive were submitted to the agency and
the Department of State for action.

The Grievance Board's findings provide a proper
basis for permitting the establishment of a retroactively
effective separation date which would allow the recompu-
tation of Mr. Peterson's annuity. Generally, once an
employee's separation is an accomplished fact the date of
reparation may not be changed, We have permitted exceptions
to that rule where the separation did not conform to the
intention of the parties. B-15988?, September 1, 1966.
Also, we have permitted the change of an employee's
separation date where the agency committed an administra-
tive error by granting the employee terminal leave and
advising her that she would continue to earn annual leave
during that pericd, B-15S7146, Jelly 31, 1969. In addition,
we have allowed a retroactive clange in the date of
separation where the agency incorrectly advised employees
that the circumstances of a reduction in force did not
qualify them for Discontinued service retirement. Matter
of Ziegler and Rebo, B-199774, November 12, 1980. The above
cases fall within the exceptions to the general rule against
retroactive personnel actions w* * * where administrative or
clerical error (1) prevented a personnel action from being
effected as originally intended, (2) resulted in nondis-
cretionary adminstrative regulations or policies not being
carriea out, or (3) has deprived the employee of a right
granted by statute or requlation. Matter of Butler,
58 Comp. Gen. 51 (1978). See also 55 Comp. Gen. 42 (1975).

As to the first exceptici, the Grievance Board found
that Mr. Peterson, who had filed the necessary forms for
retirement, would have retired on August 31, 1980, but for
the agency's failure to waive the indebtedness for home
leave. The Board expressly found that the failure of the
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agency to grant a waiver under 3 PAM 456.1 constituted an
"administrative error," Under the circumstances present
in this caset we would not object to the establishment
of a retroactive separation date to show that Mr. Peterson
retired on August 31, 1980, and to the recomputation of
his annuity retroactive to that retirement date.

Tn authorizing recomputation of Mr. Peterson's
annuity retroactive to August 31, 1980, we recognize
that our determination may appear to be inconsistent
with the Grievance Board's determination that the annuity
recomputation is to be retroactively effective not to
August 31, 1980tbut to the date on which Mr. Peterson
"actually retired." In practical effect, the two posi-
tions result in similar entitlements, The Grievance Board's
determination treats December 26, as the effective date of
the former employee's retirement. We are not aware of
any provision in the laws governing the Fcreign Service
Retirement and Disability System in effect at the time
of Mr. Peterson's retirement, 22 U.s.c. 1061-1121 (1976),
and 22 U.S.C. 1229 (1976), which would allow the computa-
tion of his annuity based on a retroactive date of
August 31, 1980, while recognizing December 26, 1980,
as the actual date of retirement, Where an employee's
retirement is effected retroactive to a date prior to
the time he actually ceased to be in a pay status, the
employee, nonetheless, is treated as having. retired on
the retroactively effective date and as having served
as a reemployed annuitent thereafter. As a reemployed
annuitant, the retiree is entitled to the salary of the
position in which he is serving plus so much of his
annuity as does not exceed his basic salary at the date
of his retirement. 3 PAM 125.6. Thus, Mr. Peterson would
be entitled to retain the salary he received prior to
December 26, 1980, and, effective that date, he would
commence to receive the increased annuity.

Comptroller General
of the United States
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